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the way we see it

During the financial crisis, the role played by some over-the-counter (OTC) 
derivatives in perpetuating the crisis came under increased criticism from regulators 
and government bodies. Post-crisis, OTC derivatives were blamed for propagating 
the crisis due to the opaque nature of the OTC derivatives market; the faulty ratings 
which were awarded to OTC products like collateralized debt obligations; the 
proclivity of financial institutions to indulge in excessively risky derivative trades; 
and the lack of regulation of the OTC derivatives market. 

The Dodd-Frank Act was signed into U.S. law on 21 July 2010 as a step towards 
addressing the crisis-exposed loopholes in the financial system and to prevent a 
similar crisis in the future. Title VII of the Act laid out provisions for enhancing 
the regulation of the OTC derivative markets. Though rules for implementing its 
provisions have been slow to develop, financial services institutions need to prepare 
for the reality of compliance with heightened regulatory standards. 

In response to Title VII, affected firms need to take measures to align their business 
processes and technological capabilities to comply with the new regulatory 
landscape. This paper takes a close look at the provisions of Title VII and examines 
the different business and technology implications on exchanges, clearing houses, 
and market participants. In addition, a business and technology roadmap is 
included which market participants may adopt to align their businesses with the 
new regulatory standards.

1 Highlights
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In 2009 and 2010, the fall-out from the financial crisis became clearer and exposed 
the role played by over-the-counter derivatives in perpetuating it. This caused OTC 
derivatives to come under severe criticism from leading financiers and regulators. 
Many of the world’s leading financiers, such as Warren Buffet, George Soros, Bill 
Gross, and Carl Icahn, were in agreement that very little understanding existed 
around the inherent risks present in the use of derivative instruments, and that 
these instruments had the potential to induce investors to indulge in excessively 
risky trading practices. The unregulated and opaque nature of the OTC market was 
cited as one reason behind the propagation of the crisis. 

In the post-facto analysis of the crisis, a broad consensus emerged among regulators 
and government agencies worldwide around the need for increasing the regulatory 
oversight of the OTC derivatives market. The testimony given by Gary Genslar, 
Chairman of the Commodity Futures and Trading Commission (CFTC) before the 
Financial Crisis Inquiry Commission sums up the prevailing sentiments among 
regulators and government bodies about the role played by the OTC derivatives in 
propagating the crisis, as well as the need for regulation.

“ I believe that derivatives played a central role in the 2008 financial crisis. 
Some have argued that the role of derivatives is limited to AIG or credit default 
swaps…. it is broader than that... I think we need to look into and regulate the 

entire market1.”
2.1. Overview of the OTC Market
Prior to the financial crisis, the global OTC derivatives market was considerably 
larger than its listed equity market and exchange-traded derivatives counterparts. At 
the start of 2007, the combined global market value of OTC derivatives contracts 
was US$415 trillion which was approximately eight times bigger than the market 
value of exchange-traded derivatives. The market was concentrated primarily in the 
U.K. and U.S. which accounted for 43% and 24% of its value respectively2.

Interest rate swaps, credit default swaps, foreign exchange derivatives, equity-linked 
contracts, and commodity contracts were the major products traded on the OTC 
market. Out of these, interest rate derivatives were the most heavily traded OTC 
product, and at the time of the crisis accounted for 70% of the OTC market’s total 
value. Foreign exchange derivatives and credit default swaps accounted for 10% 
and 7% of the market value respectively, and other derivatives accounted for the 
remaining 13%3. 

2 Introduction

“ The risks involved are not 
always fully understood even 
by sophisticated investors, and 
I am one of them.”
George Soros in Congressional 
Testimony to Financial Crisis  
Inquiry Commission

“ I don’t think they’re evil per se... 
I mean there’s nothing wrong 
with having a futures contract  
or something of the sort. But 
they do let people engage in 
massive mischief.”
Warren Buffet, Derivatives, as 
Accused by Buffett”, New York 
Times, 14 March, 2011

At the time of the financial 
crisis, the over-the-counter 
derivatives market was nearly 
eight times bigger than its 
exchange-traded counterpart.

1 Testimony of Chairman Gary Gensler Before the Financial Crisis Inquiry Commission, July 1, 2010, U.S. Commodity 
Futures Trading Commission, Speeches & Testimony

2 “Current Issues Affecting the Over-the-Counter Derivatives Market and its Importance to London”, Bourse-Consult, 2009
3 “Current Issues Affecting the Over-the-Counter Derivatives Market and its Importance to London”, Bourse-Consult, 2009
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In the build-up to the financial crisis, an explosive growth was observed in the 
trading volumes of OTC derivatives. Between December 2006 and December 2007, 
the notional outstanding amount of the OTC derivatives market grew by 40.2% to 
reach $586 trillion, with the highest growth observed in the volume of credit default 
swaps (CDS) which grew by 100% during this period. In fact, these CDS products 
were virtually absent until 2004 but grew exponentially during the pre-crisis period 
to reach a notional outstanding amount of $58 trillion by 2007. However, the 
growth of the OTC derivatives market slowed dramatically during the financial 
crisis and in the post-crisis period of 2008-2010, its volume increased at an annual 
rate of just 2.5%. The notional outstanding amount of credit default swaps declined 
at an annual rate of 15.5% during the same period to reach $30 trillion by 20104. 

Exhibit 1: Notional Amount Outstanding of Over-the-Counter (OTC) Derivatives Globally (USD Trillions), Dec 2006–Dec 20105

Source: Capgemini Analysis, 2011; Bank for International Settlements, Aug 2011
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The financial crisis halted 
the spectacular growth in 
volumes which the over-
the-counter derivatives 
market had witnessed in 
the pre-crisis period.

4 Bank for International Settlements, Aug 2011
5 Credit Default Swaps were blamed as one of the OTC products which propagated the financial crisis and thus their 

volume growth has been highlighted
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2.2. The Role of OTC Products in the Financial Crisis
The financial crisis had a devastating impact on the banking sector with the sector’s 
total write-downs exceeding $500 billion by the end of the first half of 20086. A 
key reason for the tremendous losses suffered by banks was their dabbling in highly 
risky instruments, like collateralized debt obligations, which were often used as off-
balance sheet items. In an analysis, these instruments together with credit default 
swaps were blamed heavily for the crisis7.

Collateralized Debt Obligations (CDOs) 
A CDO is a type of structured asset-backed-security issued by financial institutions. 
As a product category, it offers returns that are sometimes 2-3 percentage points 
higher than corporate bonds with the same credit rating8. 

The CDOs, which many believe perpetuated the financial crisis, had underlying 
portfolios of assets which were sub-prime in many cases. Despite subprime 
assets, the ratings agencies relied solely on mathematical models which predicted 
extremely low chances of loss for these products and provided them with high 
ratings, when in fact the risk of loss was very high. The strong ratings coupled 
with the assets’ high profit potential made these products an attractive investment 
option for financial services firms. CDO issuance therefore grew at an explosive 
rate in the pre-crisis period and jumped to over $180 billion in Q1 2007 from a 
small $20 billion in Q1 20049. 

The CDOs were not heavily traded on the over-the-counter market; they were sold 
to banks as off-balance sheet entities like structured investment vehicles resulting 
in their usage being totally opaque to the market. The huge exposure that financial 
institutions had to these instruments meant that the losses incurred had severe 
balance sheet implications. This was demonstrated during the financial crisis, when 
the financial sector in the U.S. suffered enormous losses in the aftermath of the 
sub-prime collapse. In fact, positions which at the time of writing were expected to 
make profits of 3-4 basis points (bp) ended up causing losses of up to 800 bp. As 
an example, AIG at the time of the financial crisis had an exposure to CDOs (rated 
AAA by the rating agencies) of $500 billion. When the sub-prime market collapsed, 
CDOs which represented only 52% of the total notional value of the portfolio ($196 
billion) ended up representing 94% of the total losses ($31 billion) for AIG10.

6 Banks’ Subprime Losses Top $500 Billion on Write-downs (Update1), Bloomberg, August 12, 2008. Retrieved from  
http://www.bloomberg.com/apps/news?pid=newsarchive&sid=a8sW0n1Cs1tY

7 “Current Issues Affecting the Over-the-Counter Derivatives Market and its Importance to London”, Bourse-Consult, 2009
8 “Hedge Funds in Swaps Face Peril With Rising Junk Bond Defaults”, Bloomberg, May 20, 2008
9 “The Story of CDO Market Meltdown: An Empirical Analysis”, Anna Katherine Barnett-Hart, 2009
10 “Current Issues Affecting the Over-the-Counter Derivatives Market and its Importance to London”, Bourse-Consult, 2009

Due to the convergence 
of banks’ large exposure 
to CDOs, incorrect CDO 
risk-assessment, and 
unrealistic CDO ratings, 
the consequences when 
U.S. sub-prime collapsed 
were enormous.
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Credit Default Swaps (CDS) 
Put simply, a CDS is an insurance against loan default which transfers credit 
exposure from one party to another. Such insurance can be of two types: index 
CDS11 and single-name CDS12. Index CDS can easily be centrally-cleared, while 
single-name CDS which are problematic to guarantee, are difficult to clear centrally. 
CDS are derivatives of physical bonds; however they are much more liquid, which 
explains the preference of banks in using them in place of physical bonds. Though 
credit default swaps have been in existence since the early 1990s13, their use 
increased tremendously after 2003 and reached its peak in 200714. 

Though widely blamed as a product which brought about the financial crisis, 
there is little evidence to support this. In fact, in the top five recent bankruptcies, 
bondholder losses were considerably larger than payments from sellers of 
CDS protection, indicating that CDS were not the major reason behind these 
bankruptcies10. For example, in the case of Lehman Brothers, whereas payments 
from sellers of CDS protection amounted to just $5 billion, senior bondholders’ loss 
was $101 billion15. 

However, it is important to note that the CDS market was characterized by low 
pricing transparency which prevented the identification of early warning signs 
during the build-up of the crisis. As a result, in the post-crisis analysis, demands 
have been raised for having greater transparency in the use of CDS as well as for 
having them centrally cleared.

11 A credit default swap which has an index as the reference entity
12 A credit default swap which has just one reference entity
13 “The Promise of Credit Derivatives in Nonfinancial Corporations (and Why It’s Failed to Materialize)”, Smithson, Charles; 

David Mengle, Journal of Applied Corporate Finance (Morgan Stanley) 18 (4): 54–60, 2006
14 ISDA Market Survey. Retrieved from http://www.isda.org/statistics/pdf/ISDA-Market-Survey-annual-data.pdf
15 JP Morgan Chase presentation on Derivatives, 26 February 2009

Though CDS have been 
widely blamed as a cause 
of the financial crisis, there 
is little evidence to support 
their actual role in it.



 8

3 Brief Overview of the 
Dodd-Frank Act

The Dodd-Frank Act is the most sweeping financial regulation to be passed in 
the U.S. since the Great Depression and was introduced with the purpose of 
addressing the market and regulatory deficiencies highlighted by the financial 
crisis. It was proposed on December 2, 2009 in the U.S. House of Representatives 
by Congressman Barney Frank and in the U.S. Senate Banking Committee by 
Chairman Chris Dodd. On July 29, 2010, the Conference Committee voted to name 
the bill after these two members of Congress. It was signed into law by President 
Barak Obama on July 21, 2010.

3.1. Highlights of the Dodd-Frank Act
To ensure that the market deficiencies highlighted by the financial crisis are 
addressed, and to prevent the recurrence of another crisis, the Dodd-Frank Act has 
outlined a set of clear goals16: 

■ Increase Consumer Protection – Aims for the creation of a new independent 
watchdog to be housed at the Federal Reserve, with the objective of ensuring that 
American consumers receive the accurate information needed when shopping for 
financial products and are protected from opaque practices.

■ End “Too Big to Fail” Bailouts – Proposes new capital and leverage requirements 
to prevent firms from accumulating highly risky positions, and thus reduce the 
chances of them becoming “too big to fail”.

■ Implement Early Warning Systems – The Act advises the creation of a council 
to identify the systemic risks posed by Large Complex Financial Institutions 
(LCFIs) and seeks to establish early warning systems to address these risks before 
they threaten the integrity of the financial system. To safeguard the interests of 
investors, rules have been proposed to make credit rating agencies function in a 
transparent and accountable manner.

■ Improve Transparency and Accountability of Exotic Instruments – The Act 
proposes measures to fix the loopholes present in pre-crisis regulatory structure 
which allowed abusive practices to go unnoticed.

■ Improve Corporate Governance – The Act seeks to make the management of 
corporations answerable to their shareholders, by giving the shareholders a non-
binding vote on executive compensation and retirement benefits.

■ Enhance Regulations on the Books – The Dodd-Frank Act provides regulators 
with greater powers to probe financial fraud, abuse and manipulation of the 
financial system, and conflicts of interest.

The overall objective of the  
Dodd-Frank Act is to:

“Create a sound economic 
foundation to grow jobs, protect 
consumers, rein in Wall Street and 
big bonuses, end bailouts, and 
prevent another financial crisis.”
“Brief Summary of the Dodd-Frank Wall 
Street Reform and Consumer Protection 
Act”, Senate Committee on Banking, 
Housing, and Urban Affairs

16 “Brief Summary of the Dodd-Frank Wall Street Reform and Consumer Protection Act”, Senate Committee on Banking, 
Housing, and Urban Affairs. Retrieved from http://banking.senate.gov/public/_files/070110_Dodd_Frank_Wall_Street_
Reform_comprehensive_summary_Final.pdf

http://banking.senate.gov/public/_files/070110_Dodd_Frank_Wall_Street_Reform_comprehensive_summary_Final.pdf
http://banking.senate.gov/public/_files/070110_Dodd_Frank_Wall_Street_Reform_comprehensive_summary_Final.pdf
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3.2. Pre- and Post- Dodd-Frank Act Market Structures 
Prior to the introduction of the Dodd-Frank Act, derivatives were traded on 
exchanges as well as in the OTC market. Futures and options were traded mainly 
on exchanges regulated by agencies like the SEC and CFTC, whereas swap contracts 
were traded in the unregulated OTC market. The opaque nature of the OTC 
market made the process of price discovery difficult, and bilateral negotiation of 
OTC contracts prevented the optimal level of margining and collateral exchange 
from taking place. As a result, the chances of counterparties building up large 
uncollateralized losses were high. OTC trades were facilitated by dealers who 
offered twin-sided quotes to counterparties and absorbed credit risk; however the 
counterparties still suffered from the risk of dealer default. 

With the introduction of the Dodd-Frank Act, the OTC market structure is expected 
to undergo a significant change, with a large percentage of the derivative contracts 
currently traded in the OTC market coming under a mandatory exchange-trading 
requirement. This is expected to improve price discovery and price-efficiency of 
OTC trades.

In addition, most OTC contracts will have to be cleared through a clearinghouse 
which will collect an appropriate amount of margins and collaterals from 
counterparties. This, coupled with marked-to-market settlement will prevent traders 
from building up large uncollateralized losses.

By requiring derivatives to 
be cleared and exchange-
traded, the Dodd-Frank 
Act is set to transform 
the landscape of financial 
markets in the USA.

Exhibit 2: Pre- and Post-Dodd-Frank Market Structures

Source: Capgemini Analysis, 2011; Congressional Research Service, 2010

From To

Derivatives were traded on exchanges as well as in OTC markets:

■ Future and options were traded mainly on exchanges regulated  
by agencies like SEC and CFTC

■ All swap contracts were mainly traded in the unregulated  
OTC markets

Opaque nature of the market makes the process of price  
discovery difficult

Nearly 90% of derivative contracts which are currently traded in the 
OTC market will have to be traded on exchanges:

■ Price discovery and price-efficiency will improve because of the 
transparent nature of exchange-trading

OTC contracts were negotiated bilaterally which meant that 
optimal level of margining and collateral exchange did not 
take place:

■ This meant that counterparties can build large  
uncollateralized losses

OTC trades were facilitated by dealers who offered twin sided 
quotes and absorbed credit risk:

■ The counterparties however still suffered from the risk of  
dealer default

Most OTC contracts will have to be cleared through a central 
counterparty which will collect appropriate amount of margins and 
collaterals from counterparties:
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that the CCP is always well-collatarized to meet its trade  
guarantee obligations
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4 Overview of Title VII of 
the Dodd-Frank Act

The Dodd-Frank Act comprises sixteen titles, each dealing with a separate issue 
concerning the financial services industry17. Of these, Title VII, “Wall Street 
Transparency and Accountability”, pertains to the regulation of the OTC swaps 
market which includes credit default swaps and credit derivatives and is the focal 
topic of our analysis18. 

4.1. Key Provisions
The provisions of Title VII of the Dodd-Frank Act are expected to have a significant 
impact on the operations and regulation of the OTC derivatives market. The 
regulatory burden imposed on swap entities is expected to increase tremendously. 
The following sections detail the key provisions and provide a brief overview of 
their estimated impact19.

Enhanced Commodities and Futures Trading Commission  
(CFTC) Authority 
CFTC has been given authority to set margin levels and establish position limits for 
both swaps and futures. As a result, many regulatory functions initially carried out 
by exchanges will now be discharged by the CFTC, giving it higher authority to 
regulate the OTC market. Bans have been imposed against manipulation by means 
of false reporting, which are expected to increase the regulatory burden on the 
financial services institutions involved in swap trades. Additionally, foreign futures 
exchanges, which so far have had a limited regulatory burden, will now be required 
to provide the CFTC with full market information on the swap trades executed 
through their platforms. 

Greater Clarity on Participant Definition 
Definitions have been provided for “swap dealers”, “major swap participants”, and 
“commercial-end-users”20 and separate sets of reporting and business conduct 
standards have been proposed for each group. Swap dealers and major swap 
participants will be required to maintain an additional “capital cushion” to account 
for systemic risk. They will also be subjected to a high degree of regulatory 
oversight, including capital and margin requirements and business conduct 
standards, which may cause their transaction costs to increase and may also have a 
detrimental impact on their profitability. 

Clearing and exchange-
trading has been made 
mandatory for the majority 
of swap contracts, reporting 
of swap data has been 
made mandatory, and 
future prohibition has been 
imposed on futures bailing 
out of swap entities.

17 The provisions of Dodd-Frank Act are: Title I – Financial Stability, Title II – Orderly Liquidation Authority, Title III – Transfer 
of Powers to the Comptroller, the FDIC, and the Fed, Title IV – Regulation of Advisers to Hedge Funds and Others, Title 
V – Insurance, Title VI – Improvements to Regulation, Title VII – Wall Street Transparency and Accountability, Title VIII 
– Payment, Clearing and Settlement Supervision, Title IX – Investor Protections and Improvements to the Regulation of 
Securities, Title X – Bureau of Consumer Financial Protection, Title XI – Federal Reserve System Provisions, Title XII – 
Improving Access to Mainstream Financial Institutions, Title XIII – Pay It Back Act, Title XIV – Mortgage Reform and  
Anti-Predatory Lending Act, Title XV – Miscellaneous Provisions and Title XVI – Section 1256 Contracts

18 Appendix B provides the details of a regulation similar to Title VII from the European region –“Proposed EU Regulation 
on OTC Derivatives”

19 “The Dodd-Frank Wall Street Reform and Consumer Protection Act: Title VII, Derivatives”, Congressional Research 
Service, Aug, 2010

20 Please refer to Appendix A for definitions
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Imposition of a Clearing Requirement on Swaps and Security-Based Swaps 
Entering into swaps/security-based swaps without submitting them for clearing 
has been made unlawful. Products subject to clearing may be identified either by 
the regulator or through a clearing organization which needs to check with the 
regulator whether a transaction needs to be cleared before accepting it for clearing. 
Imposition of a clearing requirement is expected to sharply increase the liquidity 
demand on cleared swaps. It may also increase the transaction costs of swap entities 
and reduce their profit margins.

Imposition of Exchange-Trading Requirement on Swaps 
This provision requires swap /security-based swap trades to be executed on specially 
designated swap execution facilities (SEFs) /security-based swap execution facilities 
(SBSEFs). As a result, customized hedging strategies may become difficult for end-
users. Competition is also expected to heat up as increased standardization of swap 
products will attract new entrants. In order to safeguard the integrity of swaps 
trades, Title VII directs the SEFs and SBSEFs to:

■ frame rules to prevent trading abuses and provide impartial access
■ set position limits
■ maintain risk safeguards
■ maintain an audit trail of transactions
■ publish timely price/volume data

Exemption of End-Users from Clearing Requirement 
In case a counterparty of a swap trade is a non-financial entity20, then Title 
VII allows for the exemption of the end-user from the clearing requirement. 
Counterparties eligible for clearing exemption will have the option of clearing their 
trades if they so desire. The end-users may, however, have to bear the brunt of 
increased transaction costs if the swap dealers choose to pass on the additional costs 
to them; this may adversely affect their desire for using swap products.

Creation of Rules to Prevent Evasion of Clearing Requirement 
In the case where a swap product identified by a regulator as eligible for mandatory 
clearing is not accepted for clearing by a clearing organization, counterparties 
will have to retain adequate margins or capital. This means that counterparties 
will have to maintain a separate corpus of funds for meeting the margin/collateral 
requirement.
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Reporting of Swaps Trades to Regulators/Repositories Made Mandatory 
Real-time data, including price and volume data, must be made available on swaps 
which are mandated for clearing as well as on those which are cleared—even in the 
absence of a regulator-mandated clearing requirement. This is expected to increase 
price transparency in the OTC derivatives market; however it will also increase the 
reporting burden for clearing houses and swap entities. 

Prohibition Imposed on Federal Assistance to Swaps Entities 
To prevent future bailouts, Title VII puts a ban on any further federal assistance 
to swap entities. In addition, banks have been forbidden to act as dealers in 
commodities and uncleared CDS; they may, however, continue as dealers in 
swaps on interest rates, currencies, government securities, and precious metals. 
Consequently, affected banks may have to restructure operational units to separate 
their swap trading function from regular business operations.

4.2. The Rule-Making Process and Its Current Status
The SEC and the CFTC have been authorized by the Dodd-Frank Act to frame rules 
for implementing its provisions. The process of rule-making was expected to be 
over by July 16, 2011 which is the date the Dodd-Frank Act was to come into force. 
However, despite the efforts of regulators, the process of rule-making has been slow 
to develop. Provided below are the different stages21 of the rule-making process and 
their status as of July 16, 201122:

■ Advanced Notice on Proposed Rule-Making (ANPR) – This is the first stage of 
the rule-making process. At this point, the regulator generally publishes her initial 
analysis, makes public the data pertaining to the rule, and requests public input 
on key issues. As of July 16, 2011, the CFTC and SEC have issued 52 and 46 
ANPRs respectively.

■ Proposed Rule – The second stage involves the publication of proposed 
regulatory language in the Federal Register. Discussion of justification, analysis 
behind the rule, and regulators’ response to any public comment is also printed. 
CFTC has issued two interim final rules and a proposed interpretive order and the 
SEC has issued two interim final rules and two proposed interpretations23.

■ Public Comment – In the third stage, the proposed rule is made open to public 
comments. The public is generally given 30 to 180 days for providing comments. 
Based on the comments, the regulators may revise the proposed rule. The rules 
proposed by the regulators so far have attracted thousands of comments from the 
public. Up through July 16, 2011, seven roundtable discussions were conducted 
by the regulators to better understand the expectations of market participants24.

21 “Webcast: Update on Regulatory Developments and OTC Initiatives”, CME Group, December 14, 2010
22 “Title VII of the Dodd-Frank Act One Year Later: Piecing Together the Dodd-Frank ‘Mosaic’ for Derivatives Regulation”, 

Skadden, Arps, Slate, Meagher & Folm LLP & Affiliates, July 21, 2011
23 Between July 16, 2011 and September 29, 2011, the CFTC has issued five proposed rules and the SEC issued one 

proposed rule
24 On July 20th, the SEC and CFTC invited public comments on a study on swap regulation and clearinghouse regulation in 

the United States, Asia, and Europe
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■ Final Rule – This fourth and final stage of the rule-making process involves 
publication of the final rule; response to issues raised by public comments; and 
updated analysis and justification for the rule. The rule is then codified into the 
Code of Federal Regulations. As of July 16, 2011, the CFTC has issued ten and the 
SEC has issued nine final rules23.

4.3. Reactions of Stakeholders to Title VII’s Provisions
The provisions of Title VII have evoked widely divergent responses. The 
provisions have generally been well-received by clearing and trading platform 
providers, regulators, and government bodies. On the other hand, market 
participants have been circumspect about the impact that these provisions may 
have on their business25.

25 “Title VII of the Dodd-Frank Act One Year Later: Piecing Together the Dodd-Frank ‘Mosaic’ for derivatives Regulation”, 
July 21, 2011, Skadden, Arps, Slate, Meagher & Folm LLP & Affiliates

Exhibit 3: Reception of Title VII’s Provisions and Proposed Rules

Source: Capgemini Analysis, 2011; Cadwalader, Wickersham & Taft LLP, 2011; Skadden, Arps, Slate, Meagher & Folm LLP & Affiliates, 2011
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Government Bodies 
Government Bodies and Regulators have been receptive to the Act and the 
subsequent rule-making, yet concerns have been raised by them about certain 
provisions which they feel are not stringent enough. For example, agencies like 
the Justice Department’s Antitrust Division feel that ownership rules proposed for 
derivative clearing organizations (DCOs) are too lenient and have asked for tougher 
ownership limits.

Clearing/Trading Platform Providers
Broadly speaking, the provisions of the Act and the rules framed have presented 
new business-opportunities to Clearing/Trading Platform Providers and have been 
mainly welcomed by them. However, certain issues remain; CFTC’s rule asking 
Designated Contract Markets (DCMs) to de-list contracts when at least 85% of 
trading in that contract does not occur on the central market, has been highly 
criticized by the respondents as they feel that this provision will limit the availability 
of block trades on DCMs and discourage them from introducing novel products. 
Also, they feel that rules pertaining to the ownership of DCOs are too narrow and 
may inhibit their effective operation. 

Market Participants 
Market Participants feel that several gaps currently exist in the Act as well as the 
rules which may potentially lead to an adverse impact on their business26:

■ Proposed rules fail to distinguish swaps from future contracts.
■ Sections 723 and 763 prohibit anyone who does not qualify as an Eligible 

Contract Participant (ECP) from entering into a swap or security-based swap 
(other than one executed on a swap exchange); however, no such swap exchanges 
are operational.

■ Sections 731(a) and 764(a) make acting as a swap dealer or security-based swap 
dealer illegal for an entity which is not registered with the appropriate regulator; 
however, means for registration are unavailable.

■ According to Section 716, U.S. branches of non-U.S. banks can no longer act 
as swaps dealers, thus rendering futile their attempts made for coming into 
compliance with the Act.

■ CFTC’s proposed aggregation exemption rules for end users, which require any 
aggregation exemption to be sought through an application to the CFTC, have 
been criticised as being too cumbersome27.

While Title VII has been well 
received by exchanges and 
CCPs, market participants 
are concerned about its 
fallout on their businesses.

26 “Two Dodd-Frank Problems: the Effective Date and the Definitions Contingency Planning in the Absence of a Regulatory 
Structure”, Cadwalader, Wickersham & Taft LLP, June 13, 2011

27 “Title VII of the Dodd-Frank Act One Year Later: Piecing Together the Dodd-Frank ‘Mosaic’ for Derivatives Regulation”, 
July 21, 2011, Skadden, Arps, Slate, Meagher & Folm LLP & Affiliates
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5 Impact of Title VII of 
the Dodd-Frank Act

By requiring mandatory exchange-trading and clearing for the majority of swap 
products, Title VII of the Dodd-Frank Act will drastically alter the landscape  
of the OTC market, not least because the regulatory burden of the effected  
parties is expected to increase significantly. As a result, there are substantial 
business and technology implications for exchanges, central counterparties, and 
market participants.

From a purely technological viewpoint, the imposition of the new regulatory 
provisions is projected to cost the largest 15 dealers approximately $1.8 billion 
during 2010-12. The bulk of this spending is expected to be centered on the 
development and upgrading of risk management systems and is predicted to 
account for nearly 34.2% of the total spending. Client demand and regulatory 
compliance are expected to be the chief drivers behind this IT expenditure, 
as meeting these demands is considered critical for ensuring business survival 
and competitive differentiation. Despite the stiff timelines required to come 
into complete compliance, the broker-dealers appear confident about their 
preparedness for meeting the clearing and exchange-trading requirements28.

5.1. Impact on Exchanges and Central Counterparties
The provisions of Title VII will present exchanges and central counterparties with 
increased business-opportunities. A substantial portion of the $600 trillion OTC29 
derivatives market will need clearing and exchange trading, creating billions of 
dollars of potential clearing and trading fees. This is expected to have a positive 
impact on the stock performance of existing OTC clearing and trading platform 
providers like the Chicago Mercantile Exchange. 

Product innovation at exchanges is also predicted to increase, as the increased cost 
of OTC trading would make exchange-based hedging products more competitive 
and drive up their volumes30. 

The entry of new players into the market trying to outmanoeuvre the existing 
players is also expected to have a positive impact on product innovation. For 
example, start-up exchanges such as Eris or Plus-DX, launched by the UK market 
data provider Plus Markets, have created new products which replicate the 
cash flow of an over-the-counter swap. On the competitive front, joint venture 
opportunities will arise, enabling exchanges and central counterparties to align 
capabilities and make the best use of potential business opportunities. For 
example, the proposed NYSE Euronext-Deutsche Börse partnership was driven 
by the objective of combining their capabilities to tap into the OTC market that 
makes up 89% of the derivative market’s total notional value31. 

90% of the $600tn OTC market 
will require clearing, hence 
creating business opportunities 
for CCPs and exchanges.

28 Technology Implications and Costs of Dodd-Frank on Financial Market, Larry TABB, TABB Group, March 1, 2011
29 Bank for International Settlements, Aug 2011
30 “Exchanges: Dodd-Frank act drives tie-ups and innovation”, Financial Times, 31st May, 2011
31 “Exchanges: Dodd-Frank act drives tie-ups and innovation”, Financial Times, 31st May, 2011
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The exchanges and central counterparties will also be faced with certain business 
challenges arising out of the provisions of Title VII.

Heightened Competition 
The competitive landscape will heat up as more players try to tap into the market 
for OTC derivatives clearing and exchange-trading. This is illustrated by the alacrity 
with which international exchanges and clearing houses have been shoring up their 
capabilities to make an entrance into the U.S. OTC derivatives clearing/exchange-
trading market. For example, in March 2009, Intercontinental Exchange (ICE) 
launched the world’s first dedicated CDS clearing house: ICE Trust32. In 2011, LCH 
Clearnet launched its SwapClear Futures Commission Merchant service for U.S. 
clients33 and NYSE Euronext launched New York Portfolio Clearing to clear treasury 
futures and euro-dollar swaps34. CME Group’s Clearport already clears several credit 
and rate swap products.

Logistic Issues 
As the OTC market is nearly eight times bigger than its exchange-traded 
counterpart, building liquidity for OTC derivatives and replicating the size of this 
market on an exchange will prove to be a huge undertaking for exchanges: 

■ Clearing houses will face the challenge of figuring out appropriate clearing 
margins for OTC products. 

■ Existing risk management practices may come under increased regulatory scrutiny. 
■ There is a possibility that the regulators may get too prescriptive about the type 

of instruments which the clearing houses may accept as collateral, and may 
inadvertently increase systemic risk in the financial system35.

32 “ICE Trust Announces December 21 Launch for Single-Name CDS Clearing; Sees Twelve Active Firms in First Two Days 
of Buy-side Clearing”. Retrieved from http://ir.theice.com/releasedetail.cfm?releaseid=430791

33 SwapClear homepage (http://www.lchclearnet.com/swaps/swapclear_for_clients/)
34 “Exchanges: Dodd-Frank act drives tie-ups and innovation”, Financial Times, 31st May, 2011
35 “Clearing houses warn on collateral rules”, Financial News, June 9, 2011

Exhibit 4: Business Challenges Presented by Title VII for Exchanges and  
Central Counterparties

Source: Capgemini Analysis, 2011; ICE Trust, 2009, LCH Clearnet (SwapClear homepage), Financial Times, 2011,  
Financial News, 2011, The Barrel, 2011
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Potential Loss of Business 
An increase in margin requirement may result in a flight of business to outside 
U.S. borders36. Improper feedback between margins and prices may accentuate the 
shocks emerging from fundamental movements.

Reassessment of Ownership Structure 
The cap on central counterparties’ ownership as proposed by the CFTC to curtail 
the influence of big banks on their business, may force them to restructure their 
boards. The regulators also want an independent director to have a significant 
representation on a CCP’s board; this may cause the exit of market users from their 
board and result in a loss of much-needed market expertise37. 

5.2. Imperatives for Exchanges and Central Counterparties 
In order to capitalize on the opportunities presented by Title VII, the exchanges 
and clearing houses will have to upgrade their IT systems urgently. Essentially, the 
efforts of the exchanges and clearing houses on technological enablement will be 
driven by a few factors. 

■ Enhanced Risk Management – The IT tools used for managing and monitoring 
risk, including stress testing tools and margin calculators may need to be updated 
to take into consideration the risk profile of the new over-the-counter derivatives 
which get cleared by a CCP.

■ Capacity Enhancement – The capacity of trading platforms for handling trades 
will need to be enhanced to facilitate the exchange-trading of large OTC contracts. 
The trading and clearing systems’ load bearing capabilities will have to be 
expanded to keep up with increased volumes.

36 “Will Dodd-Frank cause flight to EU, Asian markets? Even CFTC’s Gensler has fears”, The Barrel, April 14, 2011
37 “Opposition to independent directors plan”, Financial Times, January 9, 2011

Exhibit 5: Implications of Title VII for the IT Infrastructure of Central  
Counterparties and Exchanges

Source: Capgemini Analysis, 2011
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■ Collateral Management – The collateral addition/removal functionality will 
have to be updated to ensure separation between exchange/CCPs’ and clearing 
members’ collaterals. The IT infrastructure will also have to be upgraded to ensure 
on-going monitoring of collateral deposits.

■ Market Maker Schemes – Market maker schemes will have to be introduced for 
illiquid contracts, which will require changes in the trading terminal to include 
features for facilitating

–  market maker risk protection

–  position monitoring

–  request for quote

–  real-time monitoring of compliance
■ Increased Reporting – This will require enhancement in the reporting 

infrastructure to ensure real-time reporting of swap price/volume data. The data 
processing capability of the reporting system will have to be increased, and 
communication systems will need to be upgraded to ensure that reports required 
by the regulators are delivered to them within the prescribed time limits.

5.3. Impact on Market Participants
From a business perspective, the provisions of Title VII are expected to have a 
significant impact on the business operations, financial performance, and industrial 
landscape of the effected financial service institutions.

Impact on Business Operations 
The restriction imposed on proprietary trading by banks will result in the separation 
of the proprietary trading function from other operations of a bank leading to 
additional operational and managerial costs. In addition, separation of banking and 
swap operations may adversely impact the ability of these banks from effectively 
functioning as a “one-stop-shop” for meeting the financial needs of their customers 
thereby diminishing their competitive positioning. Hedging strategies used by the 
end-users of derivatives to cover business risks may also become harder to employ 
due to the increased standardization of swap contracts and the imposition of 
exchange-trading requirements for swaps.

Exhibit 6: Business Implications of Title VII for Market Participants

Source: Capgemini Analysis, 2011
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Impact on Financial Performance 
The clearing and exchange trading requirements imposed by Title VII may 
significantly increase transaction costs for swap trades, which in turn will have 
a direct bearing on the profitability of the swap dealers/participants. It can be 
expected that the dealers will pass on these additional costs to their customers, 
which will have a negative impact on the profitability of end-users and may even 
result in them reducing the use of swap contracts. Dealers and end-users, who do 
not have a clearing exemption, will have to put away funds for funding the margins 
and collaterals of their swap transactions. This will adversely affect the availability of 
firm-wide liquidity and may result in sub-optimal utilization of funds. Additionally, 
curtailment of investment in hedge funds/private equity may result in banks losing a 
high-return source of income.

Impact on Industrial Landscape 
The industrial landscape is expected to undergo a significant change as a result of 
the provisions of Title VII. Standardization of contracts (caused by the imposition 
of exchange-trading requirement) may attract new entrants to the market, thereby 
increasing the competitiveness of the industry. MSPs may embark on significant 
restructuring of their businesses and derivatives usage in order to avoid being 
categorized as a major swap participant. The additional costs imposed by the 
clearing and reporting obligations may even drive some dealers out of business. 
Besides, the ownership structure of hedge funds and private equities may change 
because of curtailment of banks’ investment in them.

5.4. Imperatives for Market Participants
In order to ensure compliance with the provision of Title VII, market participants 
will have to rapidly upgrade their IT capabilities. The technology impact of Title VII 
will revolve around a few needs.

Reporting of Swap Data
Apart from entities which are exempt, all financial firms involved in swap 
transactions will have to provide regulators with data on executed trades. 
Depending upon the frequency and granularity of the reporting need imposed, the 
effected firms will have to put in place IT systems which facilitate the generation 
and disbursement of reports in formats and timelines prescribed by the regulators. 
Communication with trade repositories will have to be established to ensure timely 
delivery of requisite information.

An Integrated Approach to Data Management 
The current silo-based approach to data management that partitions data in 
different compartments will have to be replaced by an integrated data management 
approach that will enable the collection, aggregation and analysis of information 
at a legal-entity level. This will be crucial to effectively meeting the reporting 
needs of the regulators as well as in implementing an integrated approach towards 
risk management. To be fully compliant with the new regulations, financial 
services institutions will also need to take steps towards ensuring the integrity and 
authenticity of their data.

Market participants will need 
to overhaul their IT systems 
to ensure compliance with the 
different provisions of the Act.
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System-Imposed Check and Balances 
The Dodd-Frank Act imposes restrictions on the investments made by banks in 
hedge funds and private equities. 

■ In order to ensure compliance with the investment limits, banks will have to put 
in place IT systems which regularly monitor their investments and issue warnings 
when these limits are reached. 

■ A ban on proprietary trading by banks will mean that they can execute trades 
on behalf of their customers only. As a result, provisions will have to be made in 
the IT systems dealing with trade executions to ensure that the client trades are 
correctly designated, and the associated data are recorded for any future reference. 

■ Additionally, in light of the standards of conduct imposed by the Dodd-Frank Act, 
brokers will have to be extra-cautious while executing any trade on behalf of their 
clients. System-imposed checks and balances will have to be developed so as to 
ensure that the risk profile, product preferences, and return expectations of clients 
are recorded on a periodic basis and are factored in when executing trades on 
their behalf.

5.5. Heat Map of Top Priorities
Based on the discussions above, we present a heat map of the top priorities 
facing the financial services firms and also the expected timelines required for 
implementing these changes.

Exhibit 7: Title VII Heat Map for Financial Institutions

Area Priority 
Level

Time Horizon for 
implementation

Establish connectivity with exchanges/CCPs Short

Consolidate data and information systems Long

Separate proprietary trading from core operations Medium

Develop alternative hedging strategies to compensate 
for the lack of customization introduced by increased 
standardization of products

Short

Identify and allocate funds for meeting margin and 
collateral needs 

Medium

Establish processes for the clearing of standardized as 
well as non-standardized contracts 

Short

Modify the reporting structure to ensure the collection 
and dissemination of data required by the regulators 

Medium

Increase the use of business analytics to track 
information and provide quick feedback when some pre-
established limits are breached 

Long

Perform audit of data systems to check the integrity and 
authenticity of information 

Short

Urgent High Moderate
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6 Conclusion

As discussed, the provisions of Title VII are expected to have unprecedented 
business and professional services implications for market participants. Market 
participants will need to quickly align their business models and technological 
capabilities, so as to come into compliance with the evolving regulations. As 
indicated, this could be a herculean task and will require their complete managerial 
commitment to accomplish. 

To help market participants better prepare for meeting the requirements of Title VII, 
Capgemini recommends a step-by-step approach to achieving your goals:

1. Self Assessment: In this stage, financial firms look at the capabilities and the 
nature of operations to identify the applicability of the Act’s provisions. Steps 
may include:

– Assess the nature of your business operations and the extent to which 
derivatives are used.

– Identify the category of swap participant to which you belong (swap dealers/
major swap participants/end-user) based on your use of derivatives. 

– Assess your organizational structure and identify whether you are in 
compliance with the requirements of the Volker rule.

2. Impact Assessment: At this stage, financial firms should focus on reviewing the 
applicable provisions of the Act in detail and ascertaining the likely impact on 
the business.

– Based on the class of swap entity into which you fall, identify the additional 
reporting, risk management, margin, and capital requirements which will be 
applicable. 

– Perform a cost-benefit analysis to ascertain any changes that may be needed in 
your current business structure (i.e. the creation of new subsidiaries /devolving 
of business lines).

– Assess the impact of the regulatory changes on your risk management 
strategies as well as the implications of meeting the exchange-trading 
requirement on hedging strategies.

3. Preparation: After having assessed the likely impact that Title VII may have on 
your business, you should start taking the necessary steps to come in compliance 
with the Act’s provisions.

– Determine whether you have the requisite sources of funds to meet the 
additional collateral/margin requirements, and identify sources of funds in case 
of shortfall.

– Perform a cost-benefit analysis to identify the direction you need to adopt 
with respect to the derivatives business (i.e. does continuing the derivatives 
business justify the access capital allocation to meeting margin and collateral 
requirements?). 
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– Determine the likely margin and capital requirements that would apply 
based on your derivatives transactions, and devise strategies to implement the 
necessary changes in business process and organizational structure. 

– Assess reporting needs by desks and products and identify the additional 
capabilities in terms of collateral management/risk management/reporting 
needed for compliance.

4. Response and Monitoring: After determining the likely impact of Title VII’s 
provisions and making plans to tackle them, you should proceed to make 
budgetary allocations to implement the necessary changes. Clear deadlines and 
milestones to monitor progress should be set. You may also want to consider 
setting up oversight committees to monitor the progress.

Technology will play a critical role in ensuring the compliance of financial firms 
with the provisions of Title VII. The focus areas should be as follows:

■ Financial firms should move towards an integrated approach of data management 
from a silo-oriented approach. This will equip the market participants in better 
meeting the reporting needs imposed by the Dodd-Frank Act. It will also ensure 
the availability of pertinent information for making managerial decisions that drive 
business strategy in a changed regulatory environment. 

■ Direct efforts towards improving the data handling capability of reporting systems, 
so as to ensure the generation of timely reports in the required formats. 

■ Communication capabilities should be enhanced to ensure that information/
reports requested by the repositories/regulators reach them in a timely fashion. 

■ Upgrades should be made to IT systems, incorporating capabilities for monitoring 
trading and investment positions to ensure compliance with specified investment/
position limits.

Many repetitive tasks like margin calculations, portfolio risk measurement and 
collateral measurement will have to be carried out on an ongoing basis. As a result, 
the market participants should strive towards automation to the extent possible.
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Appendix A: Glossary of 
Key Abbreviations and 
Definitions

Listed below are definitions for some of the key terms and abbreviations used 
throughout this paper38,

Exhibit 8: Key Abbreviations and Definitions

Term Full-Form or Definition

CCP Central Counter Party 

CDO Collateralized Debt Obligation 

CFTC Commodities Futures and Trading Commission 

CDS Credit Default Swaps 

DCO Derivative Clearing Organization 

DCM Designated Contract Market 

ECP Eligible Contract Participant 

EU European Union 

MiFiD Markets in Financial Instruments Directive 

OTC Over the Counter 

SEC Securities and Exchange Commission 

SEF Swap Execution Facility 

SBSEF Security Based Swap Execution Facility 

Swap Dealers 

The Dodd-Frank Act Defines a swap dealer as any person who holds out as a 
dealer in swaps; makes a market in swaps; regularly engages in purchase or 
sale of swaps; or engages in any activity causing the person to be commonly 
known in the trade as a dealer in swaps 

Major Swap 
Participant

The Dodd-Frank Act defines a major swap participant as anyone that 
maintains a substantial net position in swaps (excluding positions held for 
hedging or mitigating commercial risk) or whose positions create substantial 
counterparty exposure that could have serious adverse effects on the financial 
stability of the U.S. banking system or financial markets. 

Commercial End 
User 

The Dodd Frank Act defines a commercial end user as businesses that use 
derivatives to hedge commercial risk. 

Financial Entity 
(pertains to End-
User Exemption in 
the Dodd-Frank Act) 

According to the Dodd-Frank Act, a financial entity is defined as a swap 
dealer, a security-based swap dealer, a major swap participant (MSP), a 
major security-based swap participant, a commodity pool, a private fund, 
an employee benefit plan, or a person predominantly engaged in activities 
that are in the business of banking, or in activities that are financial in nature. 
Depository institutions, farm credit institutions, and credit unions with $10 
billion or less in assets are excluded from the definition of “financial entity”. 

Financial Entity As 
defined by the EU 
Regulation

Definition of “financial counterparty” includes banks, investment firms, 
insurance companies, registered UCITS funds, pension funds and alternative 
investment fund managers but excludes central banks, national debt 
managers and multi-lateral development banks. 

38 “The Dodd-Frank Wall Street Reform and Consumer Protection Act: Title VII, Derivatives”, Congressional Research 
Service, Aug, 2010; “The Changing Regulatory Landscape”, Deutsche Bank, 2010; “The Dodd-Frank Act and the 
Proposed EU Regulation on OTC Derivatives- Impact on Asian Institutions”, ISDA, December, 2010
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Appendix B: Proposed 
EU Regulation on OTC 
Derivatives

The proposed EU regulation on OTC derivatives was published on September 
15, 2010 with the objective of improving the regulation of OTC derivatives in 
the European Union. It grants regulatory powers to the newly created European 
Securities and Markets Authority (which commenced operations on January 1, 
2011) and aims to establish regulatory standards by June 30, 2012, based on the 
recommendations received from this new Authority. The scope of this regulation 
is not as extensive as that of the Dodd-Frank Act; it applies OTC derivative 
instruments covered by MiFID and has limited application to physically settled OTC 
contracts. The following are its key highlights39.

■ Imposition of Clearing Requirement on All Standardized OTC Derivatives 
– Financial entities are required to clear “eligible” OTC derivatives through a 
clearing house. The process of identifying contracts requiring clearing is similar to 
the one proposed by Title VII (please refer to section 4.1). A non-financial entity 
may also be subject to a clearing obligation if it takes positions in OTC derivatives 
that exceed a “clearing threshold”. Imposition of clearing requirement is expected 
to sharply increase the liquidity demands on cleared swaps.

■ Imposition of Higher Risk Management Standards – For non-cleared contracts, 
the proposed EU regulation requires financial and non-financial counterparties 
which are subject to clearing obligation to ensure proper risk mitigation, using 
measures such as margin and collateral exchange. It also requires counterparties 
to confirm trades electronically and proposes processes to manage risk. These new 
requirements will result in increased regulatory scrutiny of the risk management 
infrastructure of the market participants.

■ Enhanced Regulation of Central Counterparties – Clearing houses are required 
to be impartial and non-discriminatory when accepting clearing members and 
contracts eligible for trading. They will also be required to ensure that the assets 
and deposits made by the members are segregated from those of the clearing 
house. The clearing houses may have to change their capital management 
technique as a result of these requirements. In addition, anyone owning more than 
10% of capital or voting rights of a clearing house may be subjected to scrutiny by 
the home state regulators. 

■ Increased Reporting Obligation – The proposed EU regulation on OTC 
derivatives is expected to significantly increase the reporting burden of both 
financial as well as non-financial counterparties; financial counterparties will be 
required to report all OTC trades to a trade repository, whereas non-financial 
counterparties will be required to report their OTC trades only when their 
positions exceed a regulator-specified threshold. 

39 “The Dodd-Frank Act and the Proposed EU Regulation on OTC Derivatives- Impact on Asian Institutions”,  
ISDA, December, 2010
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The obligations of this regulation will apply to both financial and nonfinancial 
entities incorporated in the EU whose positions in OTC derivatives exceed a 
regulator-specified threshold. However, it is still not clear whether the obligations 
of this regulation will be applicable to non-EU branches of institution incorporated 
in EU. Compared to the Dodd-Frank Act, the provisions of the EU regulation on 
OTC derivatives are relatively less stringent. The table below provides a comparative 
study of the two regulations based on some important metrics40.

40 Regulation of OTC Derivatives Markets: A comparison of EU and U.S. initiatives, Clifford Chance and ISDA, Future 
Industry-Digital.Com, November 2010

Exhibit 9: Comparison of EU Regulation on OTC Derivatives versus U.S.  
Dodd-Frank Act 

Area EU Regulation on OTC Derivatives U.S. Dodd-Frank Act

Imposition 
of clearing 
obligation 

Clearing obligation is applied selectively 
and non-financial counterparties are mostly 
exempt, except in cases where their 
positions exceed pre-determined limits. 

Clearing obligation is all-pervasive and 
applicable to everyone who trades 
a designated contract, with narrow 
exemptions in cases wherein non-
financial counterparties enter into 
hedging transactions. 

Imposition 
of margin 
requirement 

Margin requirements are applied in a 
less stringent way with counterparties 
subjected to the clearing requirement 
being asked to hold appropriate amount of 
capital to mitigate the risk associated with 
uncleared trades. 

The imposition of margin requirement 
is much more stringent with 
margin requirements imposed on 
all counterparties entering into an 
uncleared swap trade. 

Registration 
requirement 

In the case of non-financial entities, the 
clearing obligation is imposed on only 
those parties which are subject to clearing 
requirements such as dealers. 

The Dodd Frank Act imposes 
registration requirement on both dealers 
and other major swap participants. 

Push out 
clause 

Specific provisions for swap push do 
not exist in the EU regulation on OTC 
derivatives. 

The Dodd-Frank Act, or more 
specifically the Volcker rule, imposes a 
swap push out clause, restricting banks 
from conducting proprietary trading. 

Imposition 
of reporting 
obligation 

The scope of the reporting obligation is 
restricted with non-financial counterparties 
having to report OTC derivatives trades 
only when their positions exceed some 
specified thresholds. 

Reporting obligation is all-pervasive 
requiring all swaps trades to be 
reported to a trade repository/regulator. 

Ownership 
of CCPs 

Though requirements for the holders of 
significant interest in a CCP’s shareholding 
structure to be approved have been put 
in place, no specific provisions similar to 
those of Dodd-Frank Act exist. 

Regulators are provided the power 
to supervise and if need be, limit, the 
extent of ownership that banks or non-
bank financial companies may have of 
a CCP. 
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